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VEMORANDUM OPI NI ON ON PARTI ES' CROSS
MOTI ONS FOR SUMMARY JUDGVENT

The facts rel evant tothe parties' cross-notions for summary
judgnment are undi sputed. On October 19, 1990, the Debtor purchased
equi pnent fromCal vert Sal es, I nc. pursuant to aninstall nent sal es/| oan
agreenment whereby Cal vert retained a security interest inthe equi pnent.

The Debt or executed two UCC- 1 fi nanci ng st at enents descri bi ng t he equi prent.



On Cct ober 26, 1990, Cal vert mail ed the financing statenments to the M chi gan
Secretary of State's UniformComerci al Code Sectionfor filing. Because
t he fi nanci ng statenents did not containthe Debtor's tax identification
nunmber, the secretary of staterefusedtofilethem On March 28, 1991, the
Debtor filed apetitionfor relief under chapter 11 of t he Bankruptcy Code.
As of that date, no financi ng statenent noting Cal vert's security interest
in the equi pnent was on record.

W t h an exception not rel evant here, the UniformGConmercial Code
provi des that the rights of the hol der of an unperfected security interest
are “subordinatetotherightsof: . . . (b) Aperson who becones alien
creditor beforethe security interest is perfected.” Mch. Conp. Laws
8440.9301(1). Upon comencenent of this case, the Plaintiff acquiredthe

sane rights inthe equi prent as woul d be enj oyed by a hypot heti cal judi ci al
i en creditor having no know edge of Calvert's security interest. Seell
U.S.C 8544(a)(1); seealsoM ch. Conp. Laws 8440.9301(3) (defininga“lien

creditor” asincluding “atrusteein bankruptcy fromthe date of the filing

of the petition”).1?

I'n a suppl enental brief, Calvert argued that the trustee never
specifically rai sed 8544, and so, evenif the security interest is
unperfected, it is effective as against thetrustee. This argunent
| oses sight of thefact that litigationinfederal district court is
t hrough noti ce pl eadi ng. Conleyv.Gibson,355U.541,47-48(1957). And t he conpl ai nt
clearly put Calvert onnotice of the nature of the Plaintiff's cause of
action. Mreover, the Plaintiff specifically cited 8544 in paragraph
2 of his Motion for Summary Judgnent and i n par agraph 9 of hi s Response
to Defendant's Motion for Sunmary Judgnent.

I n any event, 8544(a) does not itself enpower the trustee to void
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Thus the issue here is whether Calvert's interest in the
equi pnment was perfected. That issue, inturn, depends on whet her Cal vert
filed the financing statements in question. Se M ch. Conp. Laws
88440.9303( 1) and 440.9302(1). In determ ning whet her the statenents were
filed, the parties agreed that the controllinglawis foundin sections 9-
402 and 9-403 of the Uni formComerci al Code, M ch. Conp. Laws 8440. 9402 and
8440. 9403 (hereafter, “9402” and “9403,” respectively).

Cal vert did not disputethe fact that its financing statenents
wer e never actually filed. It instead argued that the statenents nust be
deenmed to have been filed pursuant to 89403(1), which states that
“Iplresentation for filing of afinancing statenent and tender of thefiling
fee or acceptance of the statenent by thefiling officer constitutes filing
under this article.” Calvert stated that it paid the filing fee and
presented for filing the two financing statenents, and that the financing
statements were therefore filed pursuant tothis section. For the follow ng
reasons, | agree with the Plaintiff that this argunment is unavailing.

A safe assunption is that a docunent must neet some ni ni mum

alien. Rather, it gives thetrustee the sane status as any of the
hypot heti cal creditors/purchaser describedinthe statute. Because the
rights that flow fromthis status (which the trustee enjoys by
operation of | aw, regardl ess of whet her asserted i n a pl eadi ng) are not
defi ned by 8544(a), it isinaccurateto say that atransfer of property
i s voi ded “pursuant to” that subsection (the Plaintiff's term nol ogy).
The trustee's abilitytovoidatransfer isinstead determ ned by t he
substantive | awgoverning the respective rights of the transferee and
apersonwththe status conferred onthe trustee by 8544(a)--inthis
case, the Uniform Commercial Code.
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t hreshol d of acceptability in order toconstitute a “financing statenent”
for purposes of 89403(1). O herw se, a secured creditor coul d present, say,
abirthcertificate (or a bl ank pi ece of paper) acconpani ed by tender of the
filing fee andthereby “file” afinancing statenent perfectingits security
interest. Todetermne what is mninally acceptable for filing, one nust
turnto 89402. And wi th exceptions not applicableinthis case, paragraph
13 of that section unanbi guously requires that the docunent i nclude the
debtor's tax identification nunber.

Nor can t here be any doubt that Cal vert's failure toincludethe
tax identification nunber rendered the docunents unacceptable for filing.
Pursuant to 89402(14), “the secretary of state shall not accept [such

deficient docunents] for filing and shall return[then] tothe secured party

or other person who submtted [then].” Cf.89403(3) (“A continuation
statenment . . . may, buisarequiredto, i ncl ude t he debtor's tax identification
nunber.” (enphasis added)). Sincetherejectionof the statenments was

justified, they were not constructively filed pursuant to 8§9403(1).2

2Contrary to Calvert'sinplicit assertion, the conclusionthat the
def ect in the docunents subm tted by Cal vert t ook themoutside the
scope of 89403(1)’ s protectionis not underm ned by 89402(15). That
par agr aph states: “Notw thstandi ng subsections (13) and (14), if the
secretary of state files afinancing statenent that does not contain.
the debtor's tax identification nunber and if the financing
statenent otherw se conplies with applicable requirenents, the
financing statement shall be considered sufficient, valid and
effective.” Byits terns, 89402(15) applies to docunents whi ch have
been fil ed, thereby assum ng the very point in controversy: i.e.,
whet her Cal vert's financing statenents were filed for purposes of
Article 9 of the UniformComercial Code. It thereforeis not rel evant
here.



Any ot her interpretation of 889402 and 9403 woul d make no sense
froma policy standpoint. The purpose of recordi ng a fi nanci ng st at enent

istoprovidenoticetothird parties of the securedcreditor’srightsin

the collateral. SelnreAnger,634F.2d397,30(GhCir. 1982); Federa Land Barkv. Bay Park Place, 162 Miich. App.

1,7,412N.W.2d222,224; 4U.C.C.Rep.S2v.2d1594(1987). That obj ective i s of course def eat ed
when t he secretary of state refuses to accept afinancing statenment that is
presented for filing: AUCCsearch perfornmed by a prospective | ender or
pur chaser obvi ously wi Il not uncover a financi ng statenment that was rejected
by the secretary of state.

If therejectionisthroughnofault of the secured party--as
when t he docunent neets the criteria enunerated under 89402--thenit is
sensible (or at least not irrational) to assign the risk of inproper
rejectiontoany third partieswhorelytotheir detrinment onthe public
record. After all, the secured creditor has done all that is required or
can reasonabl y be expectedin attenpting to provide notice of its security

interest. Thusit is not surprisingthat the caselawgenerally supports

t he position of the secured creditor in such situations. Seeg.,InreWood,38B.R

375,37UCC.Rext Sav.627 (Barke. D. 1daho 1983); InreBulkinBras, Inc, 757 F.2d1573(5th Cir. 1985); InreGrgphicsPIusAssocs,
HBR 63 7U.CC. Ry Sav2d 1285 Bark. WD. Pa 1989,  InreGilbat, 82BR 456,5U.C.C. R Srv2d 1504 (Bark. ED. Mich
1988); White& SummersUniformCommerda Code(2dEd.1980),p. 951 (“Inplicit in the definition of
filing and explicit inthe comments is the idea that errors of filing
of ficers are not borne by creditors. The cases are cl ear that a m st ake by

aclerk. . . does not affect the perfection of the creditor’'s security
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i nterest where the financi ng statenment presented was proper even t hough no
notice is given to subsequent searchers.”)

I nthis case, however, therejection by the secretary of state
of Calvert's financing statenments was proper--indeed, it was mandat ed by
statute. And allow ng Calvert to prevail over aninnocent third party
notw t hstandi ng the fact that Calvert's ownerror ledtotherejectionis
contrary to basic notions of equity.® Such a rule of |aw would al so
significantly dimnishtheincentive of securedcreditorstoconply with
statutory filing requirements, and foster a great deal of uncertainty (and
l[itigation) in comercial transactions.

I n summary, | agree with the position of the Plaintiff that
89403(1) protects only a party who presents a proparlyexcuted f i nanci ng st at enment
for filing. Seeg,InreSrth206F.Sp.27,29(ED.Pa1962) (Section 9403(1) “refers to the

persentation for filing of a financing statenent which substantially

3Cal vert argued that it was not nade aware that the financing
statements were rej ected until March of 1992. But that does not change
the fact that its own failure to conply with 89402 caused the
rej ection. Sowhether Cal vert was guilty of “sinple” negligence (i.e.,
it submtted defective financing statenments but was not pronptly
advi sed of that fact by the secretary of state) or gross negligence
(i.e., it failedto correct the defect even after receivi ng pronpt
return of the defective statenents), it isclearlyinaless favorable
position--interns of equity--thanis a (conpletely blaneless) third

party.

Mor eover, “The general public, whose taxes sustain the court
system shoul d not have to rescue negligent creditors fromtheir
failurestoconmply withsinplisticrules. Thereis availabletothem
non-filinginsurance for that purpose. They shoul d bear their own
damage as the negligences are unilateral.” InreBridge10B.R835,841,36U.C.C.Ret.

Serv. 1422 (Bankr. E.D. Mich. 1981).



conplies with the Code's formal requirenments for financing statenents, and
one whichthefilingofficer woul d, therefore, be duty-boundto accept.”)
| f the docunent isproperlyrejected, it isnot filed; if it isactuallyfiled*
or inproperlyrejected, it isfiled. Inthe case at bench, the financing
statenents di d not i ncl ude a mandatory term As the financing statenents

were properly rejected, they were not “fil ed” under 89403(1), and Cal vert
t heref ore cannot cl ai mto possess aperfected security interest. Having only

an unperfected security interest, Calvert's statusis junior tothat of a
liencreditor such as thetrustee. Accordingly, thePlaintiff isentitled
to judgnent as a matter of | awand Cal vert is not. An appropri ate order has

been entered.

Dat ed: Novenber 23, 1992.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

4f aninproperly executed financing statenment is actually filed,
athirdparty canargueits legal insufficiency. However, the docunent
is protected fromsuch attack to the extent it is “not seriously
m sleading.” Mch. Conp. Laws 89402(8). S=eg,InreDarlingLunber,inc,56BR 669,42
U.C.C. Rep. Serv. 1101 (Bankr. E.D. Mich. 1986).
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